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REGULAR MEETING 


BROOKLYN BAR ASSOCIATION 


WEDNESDAY EVENING, OCTOBER 8, 1952 
Meeting 8:15 P. M. 


123 REMSEN STREET 
BROOKLYN, NEW YORK 


No Further Notice of This Meeting Will Be Given 


Program of Meeting 


1. A report of the Advisory Bar Committee to Study the Problem 
of Contingent Fees will be presented for action by the Association. This 
report is elsewhere printed in this issue. Briefly the recommendations 
are that in personal injury actions contingent fees shall not exceed 
35% of the recovery after deduction of expenses, except that in excep- 
tional cases the fee may be 50% if approved by the Court. 


2. Mr. George J. Feldman will address the meeting on the work 
of the Federal Trade Commission. Mr. Feldman has had a wide experi- 
ence in the field of trade regulation, having served with the Federal 
Trade Commission, the National Recovery Administration, and also as 
counsel to the Great Atlantic & Pacific Tea Company. He is the author 
of articles and books on the subject and is now practicing in Manhattan. 


3. The Association will present scrolls to past presidents James S. 
Brown, Jr. and Aaron William Levy in recognition of their service as 
President of the Association, Mr. Brown having been president from 
June 1, 1951 to December 31, 1951 and Mr. Levy from January 1, 1952 
to May 31, 1952. 


4. The Judiciary Committee, of which Mr. Charles J. Buchner is 
Chairman, will report on the candidates for judicial office. 


5. The Committee on Memorials, of which Mr. Harry Sand is 
Chairman, will present memorials for James J. McCarron, Ralph Jonas, 
Joseph A. Keenan, John J. Fitzgerald, Alfred Nagelberg, John L. Bern- 
stein and Theodore Stitt. 

r§ Memorials for Henry P. Velte and Robert McGowan Smith were 
Presented at the meetings of February 13 and May 14, 1952. 
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The President’s Page 


With this issue, the Barrister resumes publication of the President’s 
Page. Through it, I can talk to every member of the Association. I 
welcome this opportunity and hope that I can make the deadline for 
future issues. 

First of all, I want to say a word about the kind of President I 
shall try to be. I have no definitive program but I do advocate certain 
broad policies, which I hope to follow. 


(1) I favor more extensive organization of the Bar at every level. 
Traditionally, the lawyer has been both the champion and the watchdog 
of the liberties and freedoms which are America. We are told that these 
benefits require eternal vigilance. But individual vigilance, however con- 
stant, is not enough today. 

The leadership of thought and action required to fulfill our traditional 
role can be achieved only through organization. This means that every 
lawyer should belong to his county bar association and the state and 
national bar associations as well. Each county bar association should 
actively work with the state association and should exert influence on the 
actions of the American Bar Association through the state delegates to 
its House of Delegates as well as by individual participation. 

Suggestion has been made for the achievement of aa integrated 
national bar, controlled and operated by the state bars through a package 
deal, that is membership in county, state and national associations for 
one dues payment. By this means we might create a national associa- 
tion of one hundred eighty thousand members where we now have forty- 
five thousand members. Four times as much power to improve public 
relations, curb administrative arrogance, restore respect for fundamental 
rights and foster good citizenship is an attraction difficult to resist. 

(2) I favor giving something to do to every member of our asso- 
ciation who want to do something. Within the limits required for proper 
functioning, I shall endeavor to give Committee assignments to all those 
who ask for them. If I can’t give you the precise assignment you want, 
I will try to come close. Let me hear from you. 

(3) I favor further development of our Lawyers Referral Service. 


(4) I favor continuing activity to protect the public against unlawful 
practice of the law. 


(5) I favor constructive criticism of the conduct of our courts, 
as respects both lawyers and judges, to the end that efficiency and ex- 
pedition in handling cases may be enhanced. 
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(6) I favor enlargement of the activities of the various sections 
which have been created within the association. 

(7) I favor good, lively meetings. If anybody wants to start an 
argument, I’m for it, so long as the controversy is competent, relevant 
and material. We will have one at the October meeting on the subject 
of contingent retainers. I hope you will all pick your side and join in. 
Advocacy is our business and a little debate can’t do a healthy organiza- 
tion any harm. 

You would have been proud of our boys if you had attended the 
State Bar meeting at Saranac last June. Miles McDonald evoked great 
admiration for a top flight address on the problems of a prosecutor and 
an eloquent appeal for easing the requirements of corroboration of ac- 
complices’ testimony. Louis Waldman’s treatment of the committee 
report on The Lawyer’s Representation of an Unpopular Client or Cause 
was up to his best standard and very well received. Harry Gair gave a 
fine talk on what not to do in trying a negligence case and Ray Reisler 
got in some good licks with the Committee on Unlawful Practice. Hunter 
Delatour as Chairman of the Executive Committee had plenty of activity 
at the meeting. The July issue of the State Bar Bulletin reports the 
McDonald and Gair speeches. 

I recommend this Saranac trip to all of you for next year. It’s a 
grand spot. The business program is interesting and it’s short, only 
two hours each morning. You meet the top men at the Bar and on the 
Bench throughout the State. 

We are progressing on the building alteration. See Lynn Good- 
nough’s report herein. 

Joun P. McGrata. 


The Brooklyn Barrister, the official publication of the Brooklyn Bar 
Association, is issued eight times each year, October through May, for the 
ious of furnishing information to tts members of the activities of the 

ssociation. 


Articles appearing in the Barrister should be considered as the views of 
the respective authors and do not necessarily carry the endorsements of the 


Association. 


Editorial Board 
Louis E. Scowartz, Chief Editor 
K. Frepericx Gross Atice ELEANOR RuBIN 
S. STANLEY KREUTZER Joszru T. TINNELLY 
Louis J. MERRELL 
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Postscripts to the Meeting 


Our Reginald Hardy has done a wonderful piece of work for us 
in obtaining permission from the Board of Standards and Appeals to 
build on our entire lot. Our architects have filed final plans and bids 
will be called for shortly. It is hoped that the new meeting room will 
be completed before the end of the year. 


Don’t fail to read the report regarding contingent fees and be down 
to the meeting to express your views or be forever barred. 


Hunter Delatour and Jim Donovan attended the American Bar 
Association convention in San Francisco and will have an interesting 


report for us all. 
. = & 


Our inquiring reporter, Alice Rubin, has been busily engaged in 
organizing public opposition to the proposed “El” along Utica Avenue. 
She thinks a subway should be a subway and not an “El”. 


All contributions are gratefully received but we must express special 
appreciation to Edward Thompson Company for their unexpected con- 
tribution of $200 to our Building Fund. 


Louis C. Wills’ recent letter writing to the Eagle on the subject of 
courtesy and dignity (or the lack of it) in the Magistrates’ Courts 
set off one grand chain reaction in letters and editorials. 
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Being the first in a new series of 
interviews with our ex-Presidents. 


Views from Interviews 


1. Conrad Saxe Keyes 


—by LOUIS E. SCHWARTZ 


For an instant I was startled. It was in the midst of my interview 
and I was listening to an easy flowing interesting expression of views 
on current legal problems. Before me I saw a man seemingly in his 
late fifties. We were discussing calendar congestion when he said 
casually, ‘““We have had a calendar congestion problem since the advent of 
the trolley car back in 1895.” “What year?” I asked. “1895,” he repeated. 
I had not realized that this man, so young in appearance, ideas and spirit, 
could speak from personal knowledge of conditions existing 57 years ago. 


He did not have a pat answer to calendar congestion, but one thing 
he was sure of and that was that after the long wait to be reached for 
trial is over, there should be more consideration for lawyers and litigants 
who have been waiting so patiently. For one thing, the day calendars 
are too long. There should be only 20 or 30 cases on the calendar and 
these should be required to be ready. Our present practice is, he observed, 
to have hundreds of cases on the calendar and to try those at the bottom 
rather than the top, because the lawyers, particularly defendants’ lawyers, 
are engaged elsewhere. Present rules should be enforced he said. Not 
more than two cases should be held for any attorney. Defendants 
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should have an adequate number of trial lawyers in each court at all 
times to take care of their cases and try them promptly. 


He made a novel suggestion that these calendars should be called 
at 4 P. M. instead of in the morning so that cases could be assigned to 
parts for the next day and counsel have some opportunity to advise clients 
and witnesses when to come to court. 


In his opinion there are thousands of lawyers who would join Bar 
Associations if they did not have to budget closely and begrudge paying 
dues. Things are made too difficult for lawyers to obtain new business. 
There are too many restrictions on them and too few on those who 
compete with them. The Code of Ethics should be limited to real matters 


of ethics, that is to the honest and fair relationship between attorney and 
client. 


For example, there is what he termed an “artificial austerity regard- 
ing negligence cases.” The worst offenders in the old days were not the 
plaintiffs’ attorneys but rather the railroad and insurance company 
lawyers who went so far as to kidnap witnesses. Today, for the most 
part, both plaintiffs’ and defendants’ attorneys are fair with their clients. 
If there are complaints of overcharge they are usually arbitrated by the 
Bar Association and ironed out to every one’s satisfaction. Contingent 
fees serve a very useful purpose and there is no need for imposing addi- 
tional work on the Courts in reviewing all retainers and laying down 
inflexible rules respecting the amount to be paid the attorney. 


Modestly, he disclaimed having any new advice to young lawyers 
as to how to increase their income. He was sure, however, that he knew 
how they could get more out of their careers. More, that is, of the 
things that really count. One suggestion is to fight the case but not 
to fight the opponent. With many illustrations and anecdotes he under- 
lined how unprofitable it is to indulge in personal animosities and, on 
the other hand, how rewarding to cast aside a “top lofty” or belligerent 
attitude toward the adversary and instead to treat the case as a case 
and the lawyer as a brother at the Bar. 
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Our Building Program Progresses 


—by LYNN G. GOODNOUGH 


We are glad to report substantial progress in the Association’s build- 
ing program. 


The well attended annual meeting of the Association held on May 
14, 1952, unanimously approved, (1) construction of the proposed addi- 
tion to our building so as to provide our Association with an auditorium 
to seat about 300 persons, and, (2) the proposed amendments to the 
By-Laws doubling our dues for a period of two years to provide funds 
for the improvement. The Board of Trustees adopted a resolution 
authorizing your president, John P. McGrath, and the writer as Chair- 
man of the House Committee, to proceed with all steps necessary to 
carry out the building program. 


As collected from our members, the additional dues are being segre- 
gated and deposited as a Building Fund in a special account in the 
Kings County Trust Company. The Trust Company, of which our 
fellow member, Chester A. Allen, is president, will make immediate funds 
available to us as required, and has agreed to loan our Association up to 
$50,000 on a note or notes to be paid off within two years from the date 
of the: first borrowing, with interest payable at the rate of 444% per 
annum. No loan fee will be charged, and no mortgage will be placed on 
our property during the term of the loan. Prepayment can be made at 
any time in multiples of $1,000. The contractor must be approved by 
the Trust Company or a completion bond must be furnished by the 
contractor guaranteeing completion of the work at the contract price. 
We are grateful to the Trust Company for its cooperation. 


Under the supervision of Lama, Proskauer & Prober, our architects, 
and Reginald C. Hardy, a member of our Association who donated his 
services, application was made by the Association to the Board of Stand- 
ards and Appeals for a variance to permit construction of our proposed 


improvement occupying the entire rear land area of our property at 
123 Remsen Street. 
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The application was heard in mid-July, President McGrath, Vice 
President Wildermuth, former President Bruchhausen, Executive Sec- 
retary Gross and the writer of this article appearing with Mr. Lama and 
Mr. Hardy in support of the application, which thereafter was granted 
at a meeting held on July 25, 1952. The decision was published in the 
Bulletin of the Board of Standards and Appeals on August 6, 1952. 


Our architects have worked diligently in preparing the detailed plans 
for the improvement, and those plans were filed with the Department of 
Housing and Buildings on September 17, 1952. 


The plan of the first floor (meeting room) will be practically the 
same as shown in the drawing of the proposed new meeting room pub- 
lished in the Barrister for March except that the entire rear area of our 
plot will be occupied by the building. The meeting room thus will be 
more symmetrical than originally contemplated. It is expected that the 
walls will be finished in walnut plywood paneling. Forced ventilation, 
cove fluorescent lighting and a built-in loud-speaker system will be pro- 
vided. Seating (for genuine comfort of the members) is being studied. 


An exit will lead from the meeting room to the full basement, which 
will contain a fire-proof passage to Remsen Street. The basement also 
will have men’s and ladies’ toilet facilities, lounge, powder room, and 
ample space for storage purposes. 


The architects are now working on the mechanical plans and speci- 
fications. They expect that all of the plans and specifications will be 
completed about October 15th, and that the approval of the filed plans 
by the Superintendent of Buildings will be granted before that time. 


The next step then will be the call for bids. Please advise us if 
you know of any contractor who may wish to bid on the work. Our 
architects believe that bids will be in and the contracts awarded so that 
the work can be substantially completed this year. In that event we shall 
need to hold only one or two of the regular meetings of our Association 
elsewhere than in our home on Remsen Street. 
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REPORT OF ADVISORY BAR COMMITTEE 
TO STUDY THE PROBLEM OF CONTINGENT FEES 


Agreements for contingent fees in personal injury cases have long 
been regarded as normal and proper in this country. Your Committee 
believes that they serve a socially useful purpose. The case for them 
is well summarized by Professor Max Radin in an article entitled 
“Contingent Fees in California,” 28 Cal. L. Rev. 587 (1940), as follows: 


“The case for and against a contingent fee, if we disregard 
considerations of history and what may be called snobbery, may 
be briefly summarized. The contingent fee certainly increases the 
possibility that vexatious and unfounded suits will be brought. On 
the other hand, it makes possible the enforcement of legitimate claims 
which otherwise would be abandoned because of the poverty of the 
claimants. Of these two possibilities, the social advantage seems 
clearly on the side of the contingent fee. It may in fact be added 
by way of reply to the first objection that vexatious and unfounded 
suits have been brought by men who could and did pay substantial 
attorneys’ fees for that purpose” (p. 589). 


In this report it will be assumed without further discussion that 
there is no impropriety in contingent fees as such. The sole question 
considered in the report is the appropriate limitation of the amount 
of such fees. 


The creation of the present Committee to consider that subject 
stems directly from the decision of the Appellate Division, First Depart- 
ment, in Buckley v. Surface Transportation Corp., 277 App. Div. 224, 
98 N. Y. S. (2d) 576, in which the unanimous court said: 


“This case has drawn to our attention what appears to be 
a growing practice of attorneys in personal injury actions requiring 
retainers of 50% from their clients irrespective of the services in- 
volved. We think the time has come in the interest of the profession 
as well as those it serves to express our disapproval of that practice. 


“We do not mean to suggest that there may not be exceptional 
cases where by reason of appeals, retrial or other circumstances the 
compensation of the attorney might appropriately come to as much 
as 50% of the recovery. Such cases will be few. Any practice of 
arbitrarily charging 50% of the recovery, regardless of trial or settle- 
ment or the nature or amount of services entailed or of the recovery 
obtained, can hardly be justified professionally or socially. We 
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recognize the practical necessity and desirability of contingent fee 
arrangements and think it proper that the fee be larger than it would 
be if assured, but after due allowance is made for the contingent 
feature it is neither fair nor proper to place all cases on an absolute 
50% basis, without allowing for other contingencies which should 
enter into the fixing of a fee, such as the nature and amount of the 
services rendered and the amount of the recovery. 


“This subject has given the court concern for some time. We 
have taken the occasion to express our views with the hope that the 
members of the bar will of their own volition and in co-operation 
revise the retainer practice to establish more equitable contingent 
fee arrangements.” 


Your Committee has considered various possible methods of deter- 
mining the proper maximum rate for contingent fees, including sliding 
scales based on the amount of the recovery, or upon the stage of the 
case in which it is disposed of, or both. It has come to the conclusion 
that, whatever theoretical justification there may be for such sliding 
scales, they are too complicated to be practicable. 


Your Committee feels that, in the absence of special circumstances, 
such as those mentioned by the Appellate Division in its opinion in the 
Buckley case, the highest contingent fee-that should hereafter be fixed 
in a personal injury case is 35%. Where such special circumstances do 
exist, we feel that a higher percentage should be allowable only with 
the approval of the court based upon a finding of the existence of such 
special circumstances. 


A subsidiary question arises with regard to the manner in which 
deductions from the recovery should be handled. The prosecution of a 
personal injury claim usually involves some disbursements, and invariably 
does so where suit is started. It has come to the attention of the Com- 
mittee that in some cases the attorney’s contingent fee has been calculated 
upon the gross recovery, and the disbursements are taken entirely out 
of the client’s share. In the opinion of your Committee the reasonable 
expenses of the prosecution of the claim should be deducted from the 
gross recovery before the calculation of the attorney’s contingent fee 
and that fee should be based on the net recovery after such deduction; 
the attorney, of course, to receive, in addition to the fee so determined, 
reimbursement for such of the expenses as have been advanced by him. 
The proper theory of a contingent fee is that the attorney’s compensation 
is measured by an agreed fraction of the benefit to the client resulting 
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from the attorney’s prosecution of the claim. Surely it is unfair to the 
client to consider that he received any benefit from that part of the 
recovery which is consumed in the expenses of prosecuting the claim. 
Only the net recovery after deduction of such expenses really benefits 
the client. The contingent fee should, therefore, be based on that net 
amount thus computed. 


It has been suggested in some cases that such items as unpaid doc- 
tors’ bills, hospital and workmen’s compensation liens, etc., should also 
be deducted from the calculation of the attorney’s contingent fee. We 
do not concur in this suggestion. We believe that that part of the 
recovery which goes to meet such items is just as much the fruit of the 
attorney’s efforts as any other part of the recovery, that the client has 
directly or indirectly benefited therefrom, and that the attorney is entitled 
to have his contingent fee calculated without any deduction of such 
items. 


Certain printed “law forms” (e. g., Blumberg Forms No. 65 B, 330 
and 490) read as follows: 


“In consideration of the services rendered and to be rendered 
by my said attorney I hereby agree to pay h and he authorized 
to retain out of any moneys that may come into h hand, fifty per 
cent of all sums received or recovered by me by suit, settlement 
or otherwise by reason of the above claim.” 


In our opinion this form should be modified to read as follows: 


In consideration of the services rendered and to be rendered 
by my said attorney I hereby agree to pay h and he authorized 
to retain out of any moneys that may come intoh hand, thirty-five 
per cent of all net sums received or recovered by me by suit, settle- 
ment or otherwise by reason of the above claim, together with all 
sums advanced by h_ for the reasonable expenses of the prosecution 
of the claim. In fixing the net sum on which the foregoing per- 
centage is to be computed, all reasonable expenses of the prosecution 
of the claim shall first be deducted from the sums received or 
recovered as aforesaid. In the event of unusual circumstances (such 
as, for example, retrial or appeal) affecting the amount of work 
required of my said attorney in the prosecution of the said claim, 
an additional percentage may be retained by my attorney subject to 
the approval of the court in which the case was prosecuted or of 
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a court of competent jurisdiction; but in no event shall the total 
compensation exceed fifty per cent of the net sums received or 
recovered as aforesaid. 


CONCLUSION 


Your Committee recommends to the several associations which created 
it that they declare that it shall hereafter be improper for the attorneys 
in any personal injury case to demand or receive contingent fees aggre- 
gating more than 35% of the net amount of the recovery after deduction 
of the reasonable expenses of prosecuting the case unless, by reason of 
exceptional circumstances (such as, for example, retrials or appeals), 
payment and receipt of a larger amount (the aggregate in no event to 
exceed 50%) are approved by the court in which the claim was prosecuted 
or by a court of competent jurisdiction. Your Committee also recom- 
mends that a standard form of retainer, substantially in the form pro- 
posed above, be suggested as a guide by the several associations, and be 
recommended for printing by the publishers of printed forms. 


Respectfully submitted, 


Apvisory BAR CoMMITTEE TO STUDY THE® 
PROBLEM OF CONTINGENT FEES 


ALBERT A. DuPont, Chairman Oscar S. MANN 

Joun R. Daty Joun B. Marsu 

Hyman W. GAmso W. RANDOLPH MONTGOMERY 
Frank H. Gordon H. H. NorDLINGER 

Jutius Isaacs CHARLES WILSON 


Note: The Committee, before preparing the above report, considered 
among other things the following: 


Report of the Grievance Committee of The Association of the Bar 
of the City of New York; report of Committee on Ethics, New 
York County Lawyers’ Association; the matter of Lars A. Israelson, 
Law Journal, April 29th, 1952, Surrogate Rubenstein; Rule 4b of 
the Special Rules of the Appellate Division, First Department ; Canon 
13 of the Canon of Ethics, American Bar Association; random 
samplings of contingent fee retainers filed in the First and Second 
Departments; Report of Special Committee on Contingent Fees, 
Metropolitan Trial Lawyers Association ; synopsis of contingent fees 
re. Long Island Rail Road cases prepared by District Attorney 
Gulotta, Nassau County; files of American Bar Association. 
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Barrister’s Bricfs —by STANLEY KREUTZER 


RETURN TO THE FOLD 


Exactly one year ago, we observed how 
the beach, the country, the woods, the 
dales, the mountains and the valleys— 
were all vacated as lawyers and the rest 
of the world settled down to business for 
the Fall season. To the fold we have 
returned. And just to quote a little bit 
from Rudyard Kipling—in prayer, as well 
as hope: 


“The tumult and the shouting dies; 
The Captains and the Kings depart; 
Still stands Thine ancient sacrifice, 
An humble and a contrite heart. 
Lord God of Hosts, be with us yet. 
Lest we forget—lest we forget!” 


This has been a year of great experi- 
ences. Much of my summer was spent 
in Turkey—a nation of remarkable 
charm and a people of amazing gentleness 
and character. I went on a business trip 
for ten days and stayed for six weeks— 
enjoying every moment of it. They have 
a system of justice and courts which is 
remarkably modern in its concept. There 
are many things, however, which will 
amaze us. For example, the average 
lawyer concerns himself with the busi- 
ness problems of his client and is in- 
variably a part of that business enter- 
prise. Money is usually not deposited in 
banks (as we do here)—but is kept in 
safes in the office. Checks are infre- 
quently used. Cash is the method for 
most payments by lawyers (large and 
small sums). Maybe I will write a little 
article about this in one of our ensuing 
publications—if it is of interest. 


* * * 


Can you imagine being in New York 
one day; in England the next, and then 


within a matter of hours, Rome, Athens 
and Istanbul, Turkey? Well, if you 
can’t, then I can testify to the unusual 
feeling one has of being in the United 
States one day where language, customs, 
religions, newspapers, radio and television 
are familiar things. Then suddenly to 
be transported by magic carpet the next 
day to a new land where language, 
customs, newspapers, radio programs, 
taxicab drivers and people seem so com- 
pletely different from anything one ever 
heard before. I have been informed that 
(if you are interested) Turkish is re- 
lated to the Finnish and the Japanese. 
Other than that there is no resemblance 
to any other language that we have 
heard before. 


DEPARTMENT OF 
INTERESTING QUOTES 


“You tell me that law is above freedom 


of utterance. And I reply that you can 
have no wise laws nor free enforcement 
of wise laws unless there is free ex- 
pression of the wisdom of the people— 
alas, their folly with it. But if there is 
freedom, folly will die of its poison and 
the wisdom will survive. That is the his- 
tory of the race. It is the proof of man’s 
kinship with God. You say that freedom 
of utterance is not for time of stress, and 
I reply with the sad truth that only in 
time of stress is freedom of utterance in 
danger. No ome questions it in calm 
days because it is not needed. And the 
reverse is true also; only when free 
utterance is suppressed is it needed; and 
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when it is needed it is most vital to 
justice....” 
William Allen White 
(To An Anxious Friend) 


* * * 


“The dogmas of the quiet past are in- 
adequate to the stormy present. The 
occasion is piled high with difficulty and 
we must rise to the occasion. As our 
case is new, so must we think anew and 
act anew. We must disenthrall ourselves 
and then we shall save our country.” 


Abraham Lincoln 


* * 


“Let us be true to our democratic 
ideals, not by the utterance of cheap 
platitudes, not by windy oratory, but by 
living in such a manner -as to show that 


democracy can be efficient in promoting 
the public welfare during periods of 
peace and efficient in securing national 
freedom in time of war...it is by no 
means necessary that a great nation 
should always stand at the heroic level. 
But no nation has the root of greatness 
in it unless in time of need it can rise to 
the heroic level....” 
Roosevelt 


They tell a tale of a Scotch Minister, 
who told his neighbor of a three-hour 
sermon he had preached. To which the 
neighbor commented, “Why, Minister— 
were you not tired to death?” To which 
the Minister replied: “Aw na—I was as 
fresh as a rose, but it would have done 
your heart good to see how tired the 
congregation was.” 
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Advance Sheet Quiz —by K. FREDERICK GROSS 


1. Is the parole evidence rule applicable in criminal cases? 
( })¥e ( ) No 


2. Where bottle exploded when plaintiff took it from shelf in self- 
service grocery, not yet having paid for it, does plaintiff have cause 
of action for breach of warranty of fitness? 

¢ } ie ( ) No 


3. May U. S. Savings Bonds be made subject of a voluntary trans- 
fer inter vivos? ( ) Yes ( ) No 


4. Is a trust to provide for care of decedent’s pets, until all pets 
die, valid? ‘ji 2a ( ) No. 


5. Administrator of Social Security Act, having determined that 
marriage of plaintiff's father was a nullity under New York Law, 
should he further determine plaintiff’s legitimacy under C.P.A. 1135? 

( ) Yes ( ) No 


6. Under contractor’s liability policy obligating insurer to defend 
suits, is insurer obliged to pay a judgment against contractor resulting 
from an arbitration? ( ) Yes ( ) No 


7. Are funds recovered in action for wrongful death subject to claim 
of City Department of Welfare? co ae ( ) No 


8. May Register demand payment of mortgage tax as condition to 
recording deed given on completion of unrecorded installment contract 
of sale? ( ) Ye ( ) No 


9. In libel action is it a partial defense that defamatory statements 
were taken from filed divorce action papers, even though obtained in 


violation of Rule 278? ( )Y¥es ( )No 


10. In District Court action to set aside release for fraud, must 
plaintiff tender benefits received thereunder? 


( ) Yes ( ) No 


(Answers at page 26). 
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Oddities and Fragments —by Louis J. MERRELL 


JUDICIAL OPINIONS 


Are too many judicial opinions published? Are they too long? 
Too verbose? Should a judge strive for literary style in writing his 
opinions, or is it sufficient that they be concise and clear? 


These questions have long exercised the minds of lawyers and brought 
forth many public addresses and law review articles. Despite all that 
has been said and written, however, the judicial mills keep on grinding 
out a veritable flood of opinions, the law publishers keep on publishing 
them, and the poor lawyer, willy nilly, has to pay higher and higher 
prices for the privilege of buying and storing them. 


As Charles A. Beardsley, former President of the American Bar 
Association, once put it, each opinion is a “collect telegram” to lawyers, 
and the reason there has not been more criticism of long opinions from 
respectful members of the bar is “the fear of creating an atmosphere 


similar to that created when a member of the congregation whistles in 
church.” 


We quote a few fragments at random from the many articles which 
have appeared on the subject of judicial opinions: 


“An opinion which has to be read two or three times, and slowly at 
that, before a lawyer of average intelligence can get any definite mean- 
ing out of it, is a bad opinion. * * * (Such opinions) leave the reader 
with a feeling of having missed something, when what he has really 


missed is clearness of thought on the part of the writer.” (Blatt, 12 Law 
Soc. J. 292-301.) 
.  ¢ «a 


“If the judges would use fewer words, they would not only reduce 
our law-book bill; they would also make it easier for us to find out what 
their opinions mean. As John Ray observed: ‘He who uses many words 
for explaining any subject, doth, like the cuttlefish, hide himself in his 
own ink.’” (Beardsley, 26 A. B. A. Journal 3.) 


* * * 


“To criticise the performance of specific judges, naming them, 
sounds harsh, disrespectful and contrary to precedent. * * * I am con- 
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vinced that the cloak of anonymity needs to be stripped from our worst 
offenders. The light of publicity may induce them to take the trouble 
to write tersely, or to employ competent assistants, or it may affect the 
selection of judges in general or more specifically of appellate court 
judges. At any rate, the facts should be faced.” (Bebb, 8 John Marshall 
L. Q. 306-311.) 


a 


To avoid a possible charge that the above fragments are more de- 
structive than constructive, we turn to a model six-line appellate opinion 
which Mr. Beardsley cites in one of his articles (24 Wash. L. Rev. 146- 
53) to support his thesis that modern opinions are unnecessarily long, 
and that modern judges are more verbose than their predecessors of a 
century ago. 


In Robinson v. Ptoche, 5 Cal. 460, the evidence was that the plain- 
tiff, while drunk, had fallen into an open hole in the sidewalk in front 
of defendant’s store. The trial judge charged the jury that if plaintiff’s 
drunkenness contributed to his injuries he could not recover. The Su- 
preme Court of California, by Mr. Justice Heydenfeldt, wrote a laconic 
opinion of reversal, which reads as follows: 


“The Court below erred in giving the third, fourth and fifth instruc- 
tions. If the defendants were at fault in leaving an uncovered hole in 
the sidewalk of a public street, the intoxication of the plaintiff cannot 
excuse such gross negligence. A drunken man is as much entitled to a 
safe street as a sober one, and much more in need of it. 


“The judgment is reversed and the cause remanded.” 


To which Mr. Beardsley adds, and we echo: “Refreshing, isn’t it?” 


HEAR YE, HEAR YE! 


The Editor of O & F would like to print contributions from readers 
describing strange, unusual or humorous experiences in the course of their 
courtroom or office practice. Please send them in and we will print 
them (with due credit) when space permits. 
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Does our attitude toward illegit- 
imacy still smack of barbarism? 
Our esteemed contributor Maurice 
Rubin makes some telling points 
in the affirmative. 


Illegitimacy and the Law 


—by MAURICE RUBIN 


I like to think that the mark of an advanced civilization is how 
highly it prizes justice and kindness. In ancient Sparta, justice was in 
great esteem, but this coexisted with extreme cruelty. Take one instance: 
girl babies and weak-appearing males were set out to die from exposure 
as a matter of common practice. In the Rome of the Caesars, justice was 
set on a pedestal, yet the most flagrant barbarism was rampant simultane- 
ously; witness those gladiatorial combats in the nature of free-for-alls 
where all were slain except the solitary victor. In our civilization today 
we are far removed from an ideal state. 


Our attitude toward illegitimacy still smacks of barbarism. It is 
shocking how many statutes now on the books discriminate between 
legitimate and illegitimate children. In these respects, we are lagging 
behind several “backward” European countries. Italy has no illegitimate 
children. If a father admits paternity, his children are deemed legitimate. 
A concrete example is that of the incomparable Enrico Caruso whose two 
elder children were born of a non-sanctioned union. The great singer 
acknowledged his paternity with pride and in Italy his progeny are accorded 
all the rights, respect and privileges of “legitimate” children. In England 
there is a movement on foot to abolish the expression “illegitimate 
children” and the appellation “bastard”. 


If we lawyers make laws, then we must assume the responsibility 
for many evils they embody. At a certain dinner I once attended, I was 
shocked by the language of a young couple with whom I am acquainted. 
Several times in the course of the evening, the lady (a college graduate 
specializing in sociology) playfully called her male companion a “sly 
bastard”. This was intended as a term of endearment and affection, 
obviously with no literal intent, much as one man may address his friend 
on an appropriate occasion as a “lucky dog”. I showed my displeasure 
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openly by my soured visage, a guise that comes, alas, more easily as I 
grow older. I gave voice to my feelings with the remark, “What choice 
tidbits you carry away from college!” 


“What are you sore about, Grandpa?” said the lady to me. “Every 
play on Broadway would be a flop if you left out the bastards. You 
lawyers are rank hypocrites. Section after section of the law deals with 
bastards. Take your McKinney’s set; page after page of the text as well 


as the index deals with bastards. Of all persons, you lawyers make me 
sick.” 


I was unprepared for an attack, backed up by authority. In the face 
of an onslaught by heavy artillery, the best I could employ was a pea- 
shooter. Feeling it incumbent upon me to uphold the honor of the Bar, 
I said, rather lamely, “It is not so much the word as the time and the 
application I object to. A sewage disposal system may be vital to the 
health of a great city, but that is no reason why sewage should be served 
as a dish at a banquet for the delectation of guests.” 


Subsequently, I made a check and found that in the volume of 
Domestic Relations of McKinney’s set, twenty-six pages dealt with 
illegitimate children and under the caption of “Bastard”, in the index, 
there were more than two hundred sub-headings. 


It would be a distinct advancement if the terms “bastard” and “ille- 
gitimate child” were entirely deleted from our laws. There may be 
illegitimate parents but there are certainly no illegitimate children. To 
place an indelible stain upon a helpless child is an act of cruelty worthy of 
a barbarian; to discriminate against a child born out of wedlock savours 
of sadism, yet none more than the lawyer does more to perpetuate this 
status. 


Let us look at the law itself. I will focus on a subdivision with 
which I have had more than average contacts: Surrogate’s Practice and 
Decedents Estates. An illegitimate child cannot inherit from its father. 
The cases so hold; not, mind you, putative father, but an actual, acknowl- 
edged, bona fide father. Even as to their mother, illegitimate children 
inherit if there are no legitimate children. Even here, the illegitimate 
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children who inherit from the mother cannot inherit through the mother. 
Thus, a legitimate child of an illegitimate child cannot inherit from its 
grandparents or ancestors in general. Similarly, such a legitimate descen- 
dant cannot inherit from the collateral relatives of the mother. The 
cases in point are quite numerous and nothing would be served by con- 
tinuing the illustrations. 


Our legislatures will set up barrier after barrier protecting the prop- 
erty rights of “legitimate” children from the “illegitimate” and then 
suddenly they will wax sensitive. Tucked away in the Domestic Rela- 
tions law is a small section (138): “In all records, certificates or other 
papers * * *{ * * * in which the question of birth out of wedlock is at 
issue * * * no explicit reference shall be made to illegitimacy”. I am 
reminded of the condemned man awaiting execution, who was prostrated 
with an acute attack of appendicitis. He was operated upon, carefully 
nursed back to health, and then executed on the day he was pronounced 
fully recovered. 


What is the reason for the survival and renewal of the anachronistic 
laws on illegitimacy? I believe they owe their existence to the beliefs, 
foolish though it sounds, that repressive legislation can curb the number 
of illegitimates, just as capital punishment may deter murder. As if those 
who commit acts or crimes of passion contemplate laws! I understand 
in those countries where capital punishment has been abolished the in- 
cidence of crimes of murder is no greater than here in our own country. 
This leads us inevitably to the more basic relationship of laws and con- 
duct, a theme fascinating in its possibilities that deserves a more ample 
treatment than the space allotted to this slight disquisition. 


In general, what are the functions of laws? Are they intended as 
punishments? As correctives? As safeguards? It would be difficult to 
supply a concise formula that is all-embracing. A broad answer is to 
say that laws are designed to regulate the conduct of members of society. 
Note the fact that we do not say, human beings, but members of society. 
A man (a human being) all alone on a deserted island would have no 
need for law; add a companion and we have created a society or a com- 
munity in which laws can operate. A hitherto law-abiding citizen in a 
fit of anger commits a crime of violence. He is punished with a jail 
sentence. A group of young boys commit a series of robberies. They 
are sent to a reform school. Here, correction rather than punishment is 
emphasized. A hardened criminal whose life has been a succession of 
crimes is sent away for life to a penal institution. This, we would say, 
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is done as a safeguard to protect society rather than as punishment. So 


that the character of a sentence must be gauged by the nature of the mis- 
deed or crime. 


The question arises, what are the functions of statutes directed 
against illegitimacy? Are they punitive? Are they corrective? Are they 
deterrents? Surely, a child born out of wedlock has committed no act 
of its own, so that punishment is out of the question, yet it is the chief 
sufferer. Again, if reform or correction is the object sought, it is logical 
to inquire, what is to be corrected or reformed? Is there some hidden 
defect or failing in a child born out of wedlock? [Illustrious examples 
taken from history do not support such a view. Leonardo da Vinci* is 
one among the many men and women, natural children, who have shed 
lustre on the human race by their achievements. There, then, remains 
the last choice: the laws against illegitimacy are intended as deterrents. 
Again, this can apply only to the parents of children; it can have no 
application to a child born out of wedlock. 


On the basis of strict logic or abstract reasoning, then, laws which 
discriminate between legitimate and illegitimate children should be abol- 


ished. It does not follow because we cannot logically support or justify 
the laws against illegitimacy that they will easily be modified or rescinded. 


History shows that we cling most tenaciously to those customs, habits and 
laws which reason cannot defend. 


t+ For my use of asterisks, I am tempted to quote a poetical with: 


A writer owned an asterisk, 

And kept it in his den, 

Where he wrote tales (which had large sales) 
Of frail and erring men; 

And always, when he reached the point 
Where carping censors lurk, 

He called upon the asterisk 

To do his dirty work. 


*“Teonardo da Vinci, the great Italian painter, sculptor, architect, musician, 
mechanician, engineer and natural philosopher * * *.” These are the introductory 
words in a biographical article (not by a rhapsodical poet) on Leonardo da Vinci 
in the scholarly Encyclopedia Britannica, 14th edition. 


Editor’s Note: A very interesting opinion setting forth the historical origins of 
law with respect to illegitimates is Stevenson’s Heirs v, Sullivant, 18 U. S. (5 Wheat.) 
205. 
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PRELUDE TO SLEEP* N 


Between clean sheets that smell of wind and sun, 
As new-mown grass, I lay me down to rest 
And cowl my head, the while I stretch to test Ct 
Their coldness of my feet when day is done. A 
The climb was long and steep; yet it was fun 
Endeavoring to scale my Everest, 

That bared through rolling clouds his sun-white crest, 
While Babbitts tapped their heads, “Another one.” 
What matter if I never make the goal 

Or hear hands clap? The mountain will be there 
To dare me cross crevasse and glassy knoll. 

So when the skies tomorrow’s trumpets blare, 
Undaunted, I shall grasp my ax and pole; 

But now to dream—upon my lips a prayer. 


Mark S. REARDON, 3D. 


* Published in “The Singing Quill” and republished in “Sonnet Sequences” and 
“The New York Herald Tribune”. 


Answers to Advance Sheet Quiz 


. NO—113 N. Y. S. 2nd 902 . 
. NO—113 N. Y. S. 2nd 436 
NO—113 N. Y. S. 2nd 688 
NO—111 N. Y. S. 2nd 622 
YES—105 F. Supp. 25 (D. C. Calif.) 
YES—114 N. Y. S. 2nd 300 

. NO—114 NN. Y. S. 2nd 10 

NO—113 N. Y. S. 2nd 485 
YES—304 N. Y. 244 

. NO—196 F. 2nd 50 (D. C. N. Y.) 


PMPNAMAWN 


_ 
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New Members 


The Committee on Admissions of which Mr. John H. Schmid is 
Chairman, has approved the following applications for membership: 


Active: 


Maset E, Arcuri, 215 Montague Street, Brooklyn 2, N. Y. 
LEONARD ARNBERG, 44 Court Street, Brooklyn 2, N. Y. 
Wii A. Artz, 2497 Pitkin Avenue, Brooklyn 8, N. Y. 
ERNEST BIANCHI, 189 Montague Street, Brooklyn 2, N. Y. 
SipNEY BRAVERMAN, 189 Montague Street, Brooklyn 2, N. Y. 
AntTHony D’ALLESSANDRO, 321 Court Street, Brooklyn 2, N. Y. 
ALBERT A, EDELMAN, 1822 Burnett Street, Brooklyn 29, N. Y. 
SAMUEL P. Gop, 39 Broadway, New York 5, N. Y. 
ABRAHAM GREENBERG, 38 Park Row, New York 7, N. Y. 
Jutius J. Ivanitsky, 215 Montague Street, Brooklyn 2, N. Y. 
ALEXANDER LEVINE, 66 Court Street, Brooklyn 2, N. Y. 
Epwin A. Marco.ius, 67 Wall Street, New York 5, N. Y. 
Epwarp L. P. O’Connor, 135 Broadway, New York 13, N. Y. 
Mytes A. Paice, 100 Centre Street, New York 13, N. Y. 
Peter P. Pisapia, 295 Ninth Street, Brooklyn 15, N. Y. 
RICHARD SILVERMAN, 156 Montague Street, Brooklyn 2, N. Y. 
Siwney SussMAN, 9 East 40th Street, New York 16, N. Y. 
Harotp D. Travin, 35 Herzl Street, Brooklyn 12, N. Y. 
BENJAMIN WEINSTEIN, 26 Court Street, Brooklyn 2, N. Y. 


Junior: 


ALLEN BeLpock, 16 Court Street, Brooklyn 2, N. Y. 

Puitip GARFINKEL, 55 West 42nd Street, New York 18, N. Y. 
BEATRICE GELBGRAS, 26 Court Street, Brooklyn 2, N. Y. 

NEALE KuRLANDER, 16 Court Street, Brooklyn 2, N. Y. 

Joun P. PasguariELLo, 26 Court Street, Brooklyn 2, N. Y. 
STANLEY JEROME SILVERBLATT, 570—7/th Ave., New York 18, N. Y. 
BERNARD STERNIN, 215 Montague Street, Brooklyn 2, N. Y. 
Rosert Topp, 752 So. 3rd Avenue, Mt. Vernon, N. Y. 

Gerarp M. WEIsBERG, 521 Fifth Avenue, New York 15, N. Y. 
Jack Weiss, 16 Court Street, Brooklyn 2, N. Y. 


[ 27} 





Associate: 

Rocer Epwin Law ess, 244 Rich Avenue, Mt. Vernon, N. Y. 

The Committee on Admissions has received the following applica- 
tions for membership: 
For Active Membership: 


SALVATORE F, SANGIoRGI, 37-66 Junction Blvd., Corona, N. Y. 
Rocco G. Scioscia, 16 Court Street, Brooklyn 2, N. Y. 
Jutius WILK, 170 Broadway, New York 38, N. Y. 


For Junior Membership: 


IRvING GELLERT, 225 Park Place, Brooklyn 17, N. Y. 
WILLIAM RIGLER, 16 Court Street, Brooklyn 2, N. Y. 
JoHN SIRIGNANO, JR., 215 Montague Street, Brooklyn 2, N. Y. 
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